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rectly if the question were an abstract one, that the rule of privilege did not 
protect the client against disclosing the fact as to whether there was a com- 
munication between his attorney and himself as to particular subject matters 
and how it was made, but only against being compelled to disclose what such 
communication was. This doctrine was applied in this case under the follow- 
ing circumstances, viz. : A party on the stand as a witness, under cross- 
examination was asked whether, in the preparation of his case for trial, his 
attorney had not interrogated him as to the matters involved, and whether 
such interrogatories and his replies to them were reduced to writing. The 
trial court excluded the testimony, but the supreme court held the exclusion 
erroneous, determining, however, that the error in this particular case was 
without prejudice. The reason assigned for the conclusion of the court was 
that it went to the credibility of the witness. 

It is recalled that while the late Judge Cooley, then a Justice of the 
supreme court of Michigan, was holding a term of the circuit court of 
Lenawee county upon the invitation of the bar of that county, and under the 
special appointment of the Governor, an attorney attempted to discredit a 
witness who was the opposing party, by asking him, upon cross-examina- 
tion, whether he had not, before taking the witness stand, talked over the 
matter to which he had testified, with his attorney. Judge Cooley remarked 
that his attorney would have been derelict in his duty if he had not done so, 
unless circumstances made it impossible, and stopped the examination. Cer- 
tainly there can be nothing discreditable in doing that which it is one's duty 
to do. Had the claim been that in such conversation the attorney was in- 
structing the client as to his testimony, that he might testify, or refrain from 
testifying, to particular matters, or that the attorney was training the witness 
that he might be more certain to recollect particular matter, a different ques- 
tion would be presented. But nothing of the sort is suggested in the 
case presented. The court expressly states, and the point is decided 
with that fact assumed, that the object of this interrogation between the attor- 
ney and his client, was that of "making the attorney to know what his client 
might be expected to testify to." It would seem a dangerous precedent to 
establish, that a jury should be permitted to conclude that a party was not 
entitled to credit because he had talked with his attorney about his case, 
though such conversation was for the purpose of "enabling the attorney to 
know what his client might be expected to testify to," and even though such 
conversation was reduced to writing for the attorney's benefit on the trial. 



Evidence — Dying Declaration. — A case recently before the supreme 
court of Mississippi reviewing the trial of one Harper, charged with homicide, 
presents an interesting question of evidence. Upon the trial a declaration in 
writing by the victim of the homicide reciting the circumstances of the assault 
was rejected. The declaration was prepared by an attorney in anticipation 
of a possible or probable fatal termination of the injuries, "to be signed," as 
stated by the court, "whenever declarant came to think he would die." 
Some time later and when death was near, the statement was signed by 
declarant. The court concludes that it was not made to appear that it was 
signed "under a solemn sense of impending dissolution." After disposing of 
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the question by this ruling the court adds: "A declaration that is prepared 
when the declarant is in the full possession of his mental faculties and in 
confident hope of recovery, to be signed in the possible event of a subsequent 
conviction of a fatal termination" is not admissible as a dying declaration, 
though when signed the declarant had no hope of recovery. "Such an instru- 
ment cannot be said to be the free and voluntary act of the person, origin- 
ated and executed under a solemn sense of impending death." It is this 
last statement of the court which gives this case its legal interest. Is it true 
that the declaration must have "originated" at a time when the declarant 
was under the conviction that death was imminent? May it not be true that 
a dying declaration need not have "originated" with the declarant at all, in 
the sense in which the court uses that term, and still it be admissible? If 
one when he does believe his death to be imminent as the result of the vio- 
lence being investigated indorses in any clear way the declaration of any 
person as to the circumstances of the offense, is it not an admissible declara- 
tion? Is it not competent to show the declaration of that other person and 
its affirmance by the person since deceased? Upon principle it should be so 
though direct authority for just this proposition is not at hand. True, there 
may be circumstances in particular cases, and they may have existed in this 
case, stamping the offered declaration as unreliable so as to require its rejec- 
tion as evidence. It is not the rejection of the evidence in this case we are 
disposed to criticise but rather the proposition of the court that the mental 
attitude of the declarant toward approaching death essential to a competent 
dying declaration must have existed at the time the declaration was con- 
ceived as well as when it is finally affirmed. In this we think the court fails 
to state correctly the rule upon authority. 1 Greenlkae's Kvidence, ed. 
16, p. 249. In Reg. v Steele, 12 Cox Cr. Cas. 168, declarant made a statement 
to a witness orally. Subsequently when in a condition to make a competent 
dying declaration he affirmed the truth of the prior statement and the prior 
statement was admitted on the strength of the subsequent affirmation. 

In Johnson v. State, 102 Ala. 1 ; Mockabee v. Com. 78 Ky. 380, and in Snell 
v. State, 29 Tex. App. 236, written statements were made when hope of recov- 
ery was present to defeat their competency as dying declarations. An affirma- 
tion of the truth of the written statement made subsequently and at a time 
when conditions were present which would make a declaration competent 
was held in each of the cases to render the previous written statement com- 
petent though not read by or to the declarant at the time of the affirmation. 
The supreme court of the United States in Carver v. United States, 160 U. S. 
553 seems to approve this View. The principal case is Harper v. State, 79 
Miss. 575. 



Partnership by Estoppel in Tort Cases. — In Stables v. Eley (1824) 
1 Car. & P. 614, 12 Eng. Com. L. 348, there was an action to recover dam- 
ages for an injury caused through negligent driving by a person alleged to 
be defendant's servant. It appeared that defendant and one King had been 
in partnership, but that the partnership had been dissolved twenty days 
before the injury, and that the vehicle driven was the property of King and 
that the driver was his servant. It appeared, however, also, that defendant's 
name was still on the cart and over the door of the former place of business, 



